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 1.  TIME:  8:30   CASE#: MSC08-01470 
CASE NAME: EL BEY VS COMCAST CABLE COMMUN 
HEARING ON MOTION TO/FOR ATTORNEY'S FEES AND COSTS FILED BY JAH 
RA EL BEY 
* TENTATIVE RULING: * 
 
Pursuant to the parties’ agreement, the motion is taken off calendar.   

  

  
 2.  TIME:  8:30   CASE#: MSC08-01470 
CASE NAME: EL BEY VS COMCAST CABLE COMMUN 
HEARING ON MOTION TO/FOR TO STRIKE PLTF'S MEMO OF COSTS FILED BY 
COMCAST OF CONTRA COSTA INC 
* TENTATIVE RULING: * 
 
Pursuant to the parties’ agreement, the motion is taken off calendar. 

  

 3.  TIME:  8:30   CASE#: MSC09-01689 
CASE NAME: KIZOR ET AL V. REDIG ET AL 
HEARING ON MOTION TO/FOR BIFURCATE TRIAL FILED BY MIRANDA H. 
REDIG, TRUSTEE OF THE JOHN F. REDIG AN F. REDIG AN 
* TENTATIVE RULING: * 
 
 This motion will be heard at 1:30 p.m. at the Issue Conference. 

  

 4.  TIME:  8:30   CASE#: MSC09-01689 
CASE NAME: KIZOR ET AL V. REDIG ET AL 
HEARING ON MOTION TO/FOR JOINDER TO MTN TO BIFURCATE TRIAL FILED 
BY ROBERT J. LIS 
* TENTATIVE RULING: * 
 
 This motion will be heard at 1:30 p.m. at the Issue Conference. 

  



CONTRA COSTA SUPERIOR COURT 
MARTINEZ, CALIFORNIA 

DEPARTMENT:   17 
HEARING DATE:   10/12/17 

 
 

- 2 - 

 5.  TIME:  8:30   CASE#: MSC09-01689 
CASE NAME: KIZOR ET AL V. REDIG ET AL 
HEARING ON MOTION TO/FOR ORDER TO CONTINUE TRIAL DATE; OR SEVER 
TRIAL FILED BY BLACKWOOD ASSOCIATES, INC. 
* TENTATIVE RULING: * 
 
 This motion will be heard at 1:30 p.m. at the Issue Conference. 

  

 6.  TIME:  8:30   CASE#: MSC09-01689 
CASE NAME: KIZOR ET AL V. REDIG ET AL 
HEARING ON MOTION TO/FOR SEVER THE CROSS-COMPLAINT BEFORE TRIAL 
FILED BY ROBERT J. LIS 
* TENTATIVE RULING: * 
 
 This motion will be heard at 1:30 p.m. at the Issue Conference. 

  

 7.  TIME:  8:30   CASE#: MSC13-01654 
CASE NAME: CITY OF RICHMOND VS CHEVRON 
HEARING ON MOTION TO/FOR AND REQ. FOR DE NOVO REVIEW OF 
DISCOVERY REFEREE''S FILED BY CITY OF RICHMOND 
* TENTATIVE RULING: * 
 
It appears to the Court that this matter has already been decided.  If anything remains in 
dispute, the parties shall send a fax to the Department by 4:00 describing what remains to be 
decided. 
  

  

 8.  TIME:  8:30   CASE#: MSC14-01730 
CASE NAME: LACKEY VS. GREGG DRILLING AND 
SPECIAL SET HEARING ON: MOTION FOR FINAL APPROVAL OF CLASS 
SETTLEMENT SET BY COURT ON 1-26-17 
* TENTATIVE RULING: * 
 
Pursuant to the stipulation of the parties, the motion for final approval of class settlement is 
continued to October 19, 2017, at 8:30 a.m. in Department 17. 
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 9.  TIME:  8:30   CASE#: MSC15-00057 
CASE NAME: NOLAN LAMB VS. CERTAINTEED COR 
HEARING ON MOTION TO/FOR TAX COSTS FILED BY DAWN LAMB AS 
SUCCESSOR IN INTEREST TO 
* TENTATIVE RULING: * 
 

 Plaintiff Dawn Lamb’s motion to tax Defendant CertainTeed Corp.’s memorandum of 

costs is granted in part and denied in part.  

Item 1 (filing and motion fees) 

CertainTeed seeks $5,373.30 in costs. Plaintiff seeks to tax $719.15 in costs. In its 

opposition, CertainTeed agreed to withdraw $276.01 in costs that were paid by another 

defendant.  

The Court finds that the costs for courtesy copies were reasonably necessary as they 

related to issue conference statements, motions in limine and other trial matters and copies 

were required pursuant to this Court’s standing order. 

The Court taxes $50.25 in costs identified as either “postage & delivery” or “printing, 

copying & handling”. These costs are not permitted under section 1033.5(b)(3). 

Therefore, the total costs allowed under this section are $5,047.04 ($5,373.30 - $276.01 

-$50.25). 

Item 4 (deposition costs) 

CertainTeed seeks $15,909.65 in costs. Plaintiff seeks to tax $3,562.94 in costs. In its 

opposition, CertainTeed agreed to withdraw $2,952.08 in costs as those costs were paid by 

other defendants.  

The remaining issues in this section are the deposition of James Hatler ($297.75); half of 

the payment for the “proceeding in lieu of deposition” of Dr. Richard Sobonya ($38.75) and the 

deposition of James Crapo ($394.37).  

CertainTeed paid the entire cost of Hatler’s deposition (Sumner Decl. ¶3) and the Court 

will not tax this costs. The Court will tax the additional $38.75 for the “proceeding in lieu of 

deposition” as these do not appear to be permitted costs. Finally, it is not clear why Plaintiff 

seeks to tax the cost of the Crapo deposition, which appears to have been paid entirely by 

CertainTeed according to the invoice for that date.  

Therefore, the total costs allowed under this section are $12,918.82 ($15,909.65 - 

$2,952.08 -$38.75). 
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Item 13 (other costs) 

CertainTeed seeks $3,531.28 in costs. Plaintiff seeks to tax $2,715.78 in costs. In its 

opposition, CertainTeed agreed to withdraw $1,206 in costs as those costs were paid by 

another defendant.  

The Court taxes $966 in costs for RecordTrak. This item does not appear to be 

reasonably necessary.  

The Court taxes $735, which are costs for the delivery of courtesy copies to Department 

17. Although the Court has discretion to allow delivery costs such as these, CertainTeed has not 

presented a declaration explaining why these costs were needed in this case and why they are 

reasonable. In both Benach v. County of Los Angeles (2007) 149 Cal.App.4th 836, 858 and 

Ladas v. California State Auto. Assn. (1993) 19 Cal.App.4th 761, 776 the courts relied on 

declarations to support the delivery fees.  

Plaintiff also seeks to tax costs for picking up jury questionnaires ($350). The Court will 

tax these costs because CertainTeed has not presented evidence that shows these were 

reasonably necessary costs. 

Plaintiff also seeks to tax $94.58 in costs that are identified as either “postage & delivery” 

or “printing, copying & handling” from File & ServeXpress. These costs are not permitted under 

Code of Civil Procedure section 1033.5(b)(3). 

Finally, Plaintiff seeks to tax costs ($557.20) for service of documents from File & 

ServeXpress, which are related to documents that were served, but not filed. These documents 

appear to be correspondences between the parties. CertainTeed has not shown that these 

letters were required to be served electronically. Therefore, the Court will tax these costs as 

well.  

The total costs allowed under this section are $1,178.50 ($3,531.28 - $966 -$735 - 

$94.58 -$557.20). 

998 Offer 

Code of Civil Procedure “[s]ection 998, subdivision (c)(1) provides that if an offer made 

under section 998 by a defendant is not accepted ‘and the plaintiff fails to obtain a more 

favorable judgment or award,’ the plaintiff ‘shall not recover his or her post-offer costs and shall 

pay the defendant's costs from the time of the offer.’ The subdivision goes on to state: “…the 

court or arbitrator, in its discretion, may require the plaintiff to pay a reasonable sum to cover 

costs of the services of expert witnesses, who are not regular employees of any party, actually 

incurred and reasonably necessary in either, or both, preparation for trial or arbitration, or during 

trial or arbitration, of the case by the defendant.” (Bates v. Presbyterian Intercommunity 

Hospital, Inc. (2012) 204 Cal.App.4th 210, 215, fn.5.) 
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“There is no dispute that ‘a good faith requirement must be read into section 998 in order 

to effectuate the purpose of the statute.’ [Citations.] ‘Good faith … requires that the settlement 

offer be “realistically reasonable under the circumstances of the particular case.” ’ [Citation.]” 

(Bates, supra, 204 Cal.App.4th at 220.) “Even a modest or ‘token’ offer may be reasonable if an 

action is completely lacking in merit.” (Nelson v. Anderson (1999) 72 Cal.App.4th 111, 134.) 

“Where the defendant obtains a judgment more favorable than its offer, ‘ “the judgment 

constitutes prima facie evidence showing the offer was reasonable … .” ’ [Citation.] It is the 

plaintiff's burden to show otherwise. [Citation.] ‘The reasonableness of a defendant's section 

998 settlement offer is evaluated in light of ‘what the offeree knows or does not know at the time 

the offer is made … .” ’[Citations.]” (Bates, supra, 204 Cal.App.4th at 221.)  

Here the parties agree that CertainTeed made a 998 offer to Plaintiff; that the offer was 

not accepted by Plaintiff; and that CertainTeed obtained a defense verdict after trial, which was 

less favorable to Plaintiff than CertainTeed’s 998 offer. Under this situation, CertainTeed would 

usually be entitled to its reasonable costs for its expert witnesses. To prevent CertainTeed from 

getting its expert witness costs, Plaintiff has the burden to show that CertainTeed’s 998 offer 

was not made in good faith.  

Plaintiff has tried to show that CertainTeed’s offer was not in good faith because after the 

998 offer expired, CertainTeed made a higher settlement offer. CertainTeed explains that its 

later settlement offers included both the personal injury and future wrongful death claims and 

would have allowed CertainTeed to seek a finding of a good faith settlement, which would have 

prevented a cross-claim by the City of Modesto. In addition, CertainTeed argues that its 998 

offer was reasonable because CertainTeed had a good “no-product identification” defense along 

with a medical expert that would testify that Mr. Lamb disease was caused solely by the BAP1 

mutation. In addition, the 998 offer was made when fact and expert discovery were closed.  

Based on these facts, the Court finds that Plaintiff has not carried her burden in showing 

that the 998 offer by CertainTeed was not made in good faith. Therefore, CertainTeed is entitled 

to its reasonable expert fees.  

Reasonableness of Expert Fees 

Dr. Feingold 

CertainTeed is claiming costs for Dr. Allan Feingold’s trial preparation and testimony in 

the amount of $61,150. CertainTeed is also seeking $4,448.21 for Dr. Feingold’s travel.  

Plaintiff seeks to tax Dr. Feingold’s costs by $35,700. Plaintiff argues that Dr. Feingold’s 

charges for travel are unreasonable and the daily charge is unreasonable as it includes too 

much time. Outside of Dr. Feingold’s time for testifying, the invoices show that Dr. Feingold 

charged for 46 hours at $700/hour from June 11 at 4:00 p.m. to June 14 at 8:00 a.m. and 21 

hours from June 14 to June 21 at $700/hour. This time includes travel time as well as 

preparation for trial. In addition to this time, the invoice indicates 11 hours of trial testimony at 
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$1,000/hour. The time charged by Dr. Feingold is unreasonably high. The Court finds that 

outside of trial testimony, 25 hours is a reasonable amount of time for travel and trial 

preparation. Therefore the Court taxes $14,700 (21 hours x $700). 

In addition, Plaintiff seeks to tax the $750 charge for “physician on call.” This does not 

appear to be a reasonable expense that is related to Dr. Feingold’s testimony and the Court will 

tax it.  

Finally, Plaintiff seeks to tax the $191.80 for car services for Dr. Feingold. It is not clear 

what this charge is for, but this charge is not for travel to or from the airport as those charges 

are listed separately. It appears that Dr. Feingold paid $191.80 to travel from his hotel in 

Concord to the Court in Martinez and back to the hotel for three days. The Court finds that $90 

is a reasonable amount for this expense and taxes $101.80.  

Therefore, the total costs permitted for Dr. Feingold’s time and travel is $50,046.41 

($65,598.21 - $14,700 - $750 - $101.80). 

Dr. Osteraas 

CertainTeed is claiming costs for Dr. John Osteraas’s trial preparation and testimony the 

amount of $14,550. CertainTeed is also seeking $1,394 for Dr. Osteraas’s travel. 

Plaintiff seeks to tax $2,275 for Dr. Osteraas’s standby charges for June 14. Dr. 

Osteraas did not testify on June 14 because of the scheduling of other witness and therefore it 

is reasonable that some of Dr. Osteraas’ time on June 14 be included as costs. However, the 

Court finds that 2 hours ($750) is a reasonable amount of time for Dr. Osteraas to charge when 

he is on standby. Therefore, the Court will tax $1,525 from the charges for June 14.  

Plaintiff seeks to tax $1,125 of Dr. Osteraas’s charges for June 8 since Dr. Osteraas 

testified for two hours that day and did not need an entire 8 hours to testify, meet with counsel 

and drive home. The Court agrees and will tax $1,125 for charges on June 8.  

Finally, Plaintiff argues that Dr. Osteraas’s travel costs of $1,210.27 should be taxed 

since Dr. Osteraas is lives 57 miles from Concord. The Court finds that it was reasonable for Dr. 

Osteraas to stay at a hotel near Martinez when he appeared in court to testify one day and 

would be required to appear in court the following day. However, the Court does not find it 

reasonable for Dr. Osteraas to stay in a hotel near Martinez on other nights. Therefore, the 

Court will tax $265.13, which is half of the two-night hotel stay for June 6 to June 8. Otherwise 

the travel expenses and hotel stays appear reasonable.  

Therefore, the total costs permitted for Dr. Osteraas’s time and travel is $13,028.87. 

Total 
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CertainTeed is also claiming costs for Dr. Arnold Brody and Laura Dolan in a total 

amount of $14,585.92. Plaintiff does not challenge these costs.  

Therefore the total amount of expert fees allowed as costs is $77,661.20. 

 

  

10.  TIME:  8:30   CASE#: MSC16-01426 
CASE NAME: RICHMOND COMPASSIONATE VS RICH 
HEARING ON DEMURRER TO 3rd Amended COMPLAINT of RICHMOND 
COMPASSIONATE CARE COLLECTIVE FILED BY ANTWON CLOIRD 
* TENTATIVE RULING: * 
 

 All the Defendants (except Hirschhorn) have demurred to Plaintiff Richmond 

Compassionate Collective’s (“RCCC”) third amended complaint. (“TAC”). The demurrers by 

Antwon Cloird and Cesar Zepeda are sustained without leave to amend. The demurrers by all 

other defendants are overruled.  

7 Stars Holistic Foundation, Inc. and Zeaad Handoush shall file and serve their answers 

by November 2, 2017. Richmond Patient’s Group, Holistic Healing Collective, Inc., William 

Koziol, Darrin Parle, Alexis Parle and Rebecca Vasquez have a special motion strike pending 

and those defendants need not answer until after that motion is heard.  

Allegations of Cartwright Violation 

To state a Cartwright Act claim, plaintiff must allege”[t]he formation and operation of the 

conspiracy; the illegal acts done pursuant thereto; a purpose to restrain trade; and the damage 

caused by such acts. [Citation.]” (G.H.I.I. v. MTS, Inc. (1983) 147 Cal.App.3d 256, 265.) 

Pleading a Cartwright Act claim requires a high degree of particularity. (G.H.I.I. v. MTS, 

Inc. (1983) 147 Cal.App.3d 256, 265; see also Chicago Title Ins. Co. v. Great Western Financial 

Corp. (1968) 69 Cal.2d 305, 326-328.) “… generalized allegations of civil antitrust violations are 

usually insufficient [Citation] and the unlawful combination or conspiracy must be alleged with 

specificity. In Chicago Title Ins. Co. v. Great Western Financial Corp. (1968), supra, 69 Cal.2d 

305, 316-317, the court noted that ‘ “contracts, combinations, or conspiracies in restraint of . . . 

trade or commerce cannot be alleged generally in the words of the statute but . . . facts must be 

set forth which indicate the existence of such contracts, combinations or conspiracies.” ’ Thus, 

general allegations of a conspiracy unaccompanied by a statement of facts constituting the 

conspiracy and explaining its objectives and impact in restraint of trade will not suffice. 

[Citations.]” (G.H.I.I, supra, 147 Cal.App.3d at 265-266.)  
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Here, RCCC has included sufficient allegations to state a Cartwright Act claim. The 

allegations in the TAC show that the defendants acted as a group to prevent RCCC from leasing 

or purchasing a code compliant property until the time for RCCC to being operations as required 

by the Richmond permit process expired. (TAC ¶¶30-76.) The allegations in the TAC paint a 

picture, which if proven true, shows that the defendants engaged in anti-competitive activity for 

the purposes of preventing RCCC from entering the marijuana market in Richmond. The 

allegations also sufficiently allege a conspiracy among the defendants and damages to RCCC 

as a result. Thus, RCCC has stated a claim for a Cartwright Act violation.  

The defendants argue that Blank v. Kirwan (1985) 39 Cal.3d 311 applies and prevents 

RCCC’s claim because the legal cause of RCCC’s inability to open a dispensary was the denial 

of two of its locations by the Richmond City Council. The Court finds that Blank is 

distinguishable from RCCC’s case. In Blank, there was one area of town that was zoned for 

poker clubs and each club was required to be on land that was least 7.5 acres. There, one 

company obtained an interest in enough of the zoned area to prevent anyone else from 

obtaining at least 7.5 acres in the zoned area. Thus, plaintiff was prevented from entering the 

poker club business in that town. (Id. at 316-317.) Here, however, RCCC alleges that the 

defendants prevented RCCC from purchasing or leasing a large number of code-compliant 

properties in Richmond.  

Defendants have also argued that RCCC’s claim fails because RCCC obtained two 

potentially code compliant properties (3190 Klose Way (zoned C-3) and 425 S. 2nd Street 

(zoned C-2)), but the Richmond City Council did not approve these locations. (TAC ¶53; Second 

Amended Complaint ¶¶ 40-44; 46-48.) In addition, RCCC obtained a property (2920 Hilltop Mall 

Road) that was code complaint, but would have violated federal law and therefore RCCC 

decided not to use this location for its dispensary. The defendants argue that these facts prevent 

any Cartwright Act claim by RCCC because RCCC was not harmed by the defendants’ alleged 

actions. The Court does not find this argument compelling. Although RCCC may have been able 

to open its dispensary if the Richmond City Council had approved either of the two locations, 

these facts do not mean that defendants did not also cause RCCC harm. The facts alleged in 

the TAC show that RCCC was unable to lease or purchase a significant number of properties for 

the location of their dispensary because of the acts of the defendants.  

Damages in the Medical Marijuana Context 

7 Stars and Handoush argue that RCCC’s complaint fails because at the time of the 

alleged violations, certain marijuana use was only decriminalized. 7 Stars relies on Maral v. City 

of Live Oak (2013) 221 Cal.App.4th 975 and Safe Life Caregivers v. City of Los Angeles (2016) 

243 Cal.App.4th 1029. Both cases involved arguments of state preemption of local ordinances 

and neither case involved enforcement of a Cartwright Act or a similar claim.  

7 Stars and Handoush also argue that the Cartwright Act claim fails because under the 

law in effect at the time of the alleged acts, a medical marijuana collective or cooperative must 

be a nonprofit. (People v. Jackson (2012) 210 Cal.App.4th 525, 538-539; see also, People v. 
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Solis (2013) 217 Cal.App.4th 51, 58-59.) 7 Stars has not cited any case that holds that a 

nonprofit cannot sue for Cartwright Act violations. Therefore this argument fails.  

Agency Immunity 

Cloird and Zepeda have argued that the agency immunity rule applies. The agency 

immunity rules is that “ ‘[a]gents and employees of a corporation cannot conspire with their 

corporate principal or employer where they act in their official capacities on behalf of the 

corporation and not as individuals for their individual advantage.’ (Wise [v. Southern Pacific 

(1963)] 223 Cal.App.2d [50,] 72.) The rule ‘derives from the principle that ordinarily corporate 

agents and employees acting for or on behalf of the corporation cannot be held liable for 

inducing a breach of the corporation's contract since being in a confidential relationship to the 

corporation their action in this respect is privileged.’ (Id. at pp.72-73.)” (Applied Equipment Corp. 

v. Litton Saudi Arabia Ltd. (1994) 7 Cal.4th 503, 512, fn. 4; see also CACI No. 3602.) “Cases 

have interpreted the “financial advantage” exception to the agent's immunity rule to mean a 

personal advantage or gain that is over and above ordinary professional fees earned as 

compensation for performance of the agency.” (Berg & Berg Enterprises, LLC v. Sherwood 

Partners, Inc. (2005) 131 Cal.App.4th 802, 834.) 

Here, RCCC has alleged that Cloird and Zepeda were acting as agents for the 

dispensary defendants and alleged to have acted for the dispensary defendants’ benefit. (TAC 

¶¶ 12-13; 32; 34 & 77.) RCCC also alleged that the dispensary defendants paid Cloird and 

Zepeda. (TAC ¶¶ 34 & 76.) The allegations against Cloird and Zepeda place them within the 

agency immunity rule.  

RCCC’s reliance on Bus. & Prof. Code §26052 is misplaced. That statute was enacted 

as part of the Medicinal and Adult-Use Cannabis Regulation and Safety Act, which went into 

effect on June 27, 2017. Section 26052 applies to licensee and the process for becoming a 

licensee is set forth elsewhere in Bus. & Prof. Code § 26000, et seq. RCCC has not shown that 

section 26052 should apply retroactively. Therefore, section 26052 does not help RCCC.  

RCCC argues that agents can be liable for their acts in support of antitrust activities. 

RCCC’s authority in support of this position applies to claims under the Sherman Act (federal 

antitrust law). In Klein v. Oakland Raiders (1989) 211 Cal.App.3d 67 the court found that a 

cross-complaint against an agent for Sherman Act violations was legally tenable. Klein 

discussed a number of federal court cases for the rule that an agent can be liable for antitrust 

violations if the agent participated in the wrongful conduct. (Id. at 77-78.) RCCC has not shown 

how the rule for an agent’s liability under the Sherman Act applies to the Cartwright Act. In 

addition, RCCC has not explained why the Court should not follow the general rule for agency 

liability as stated in Applied Equipment.  

RCCC also argues that one of the exceptions to the agency immunity rule applies. One 

such exception is that agents can be liable for conspiring with a corporation if they owe a duty to 

the plaintiff. (Applied Equipment, supra, 7 Cal.4th at p. 512-513.) RCCC has not shown how this 
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exception could apply here. The second exception states that corporate officers and directors 

can be liable for a corporation’s tortious conduct if they ordered, authorized or participated in the 

conduct. (Black v. Bank of America (1994) 30 Cal.App.4th 1, 6, fn. 4 (citing to Wyatt v. Union 

Mortgage Co. (1979) 24 Cal. 3d 773, 785).) This exception, however, does not apply to 

subordinate corporate employees and RCCC has not shown how it applies here.  

RCCC has failed to show how it can amend its complaint to state a claim against Cloird 

and Zepeda. Therefore, the demurrer by those two defendants is sustained without leave to 

amend.  

Special Motion to Strike by Richmond Patient’s Group, et al. 

Richmond Patient’s Group, Holistic Healing Collective, Inc., William Koziol, Darrin Parle, 

Alexis Parle, Rebecca Vasquez and Cesar Zepeda filed a special motion to strike on October 2, 

2017. That motion appears to have been set for October 12, 2017 without an order allowing for 

the motion to be heard on shortened time. Therefore, the hearing on the special motion to strike 

is set for November 16, 2017. The parties may file and serve opposing and reply briefs pursuant 

to the Code of Civil Procedure.  

 

  

11.  TIME:  8:30   CASE#: MSC16-01426 
CASE NAME: RICHMOND COMPASSIONATE VS RICH 
HEARING ON DEMURRER TO 3rd Amended COMPLAINT of RICHMOND 
COMPASSIONATE CARE COLLECTIVE FILED BY RICHMOND PATIENT'S GROUP, 
* TENTATIVE RULING: * 
 
See ruling on line 10.  

 

  

12.  TIME:  8:30   CASE#: MSC16-01426 
CASE NAME: RICHMOND COMPASSIONATE VS RICH 
HEARING ON DEMURRER TO 3rd Amended COMPLAINT of RICHMOND 
COMPASSIONATE CARE COLLECTIVE FILED BY 7 STARS HOLISTIC 
* TENTATIVE RULING: * 
 
See ruling on line 10.  
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13.  TIME:  8:30   CASE#: MSC16-01426 
CASE NAME: RICHMOND COMPASSIONATE VS RICH 
HEARING ON MOTION TO/FOR STRIKE THIRD AMENDED COMPLAINT FILED BY 
ANTWON CLOIRD 
* TENTATIVE RULING: * 
 
Moot in light of the Court’s ruling on Antwon Cloird’s demurrer.  

 

  

14.  TIME:  8:30   CASE#: MSC16-01426 
CASE NAME: RICHMOND COMPASSIONATE VS RICH 
HEARING ON MOTION TO/FOR TO STRIKE THIRD AMENDED COMPLAINT FILED 
BY 7 STARS HOLISTIC FOUNDATION, INC, ZEADD M HANDOUSH 
* TENTATIVE RULING: * 
 

 7 Stars and Handoush filed a special motion to strike. This motion seeks to strike the 

entire complaint or alternatively certain allegations in the complaint. 

A special motion to strike is a two-step process. “At the first step, the moving defendant 

bears the burden of identifying all allegations of protected activity, and the claims for relief 

supported by them. When relief is sought based on allegations of both protected and 

unprotected activity, the unprotected activity is disregarded at this stage. If the court determines 

that relief is sought based on allegations arising from activity protected by the statute, the 

second step is reached.” (Baral v. Schnitt (2016) 1 Cal.5th 376, 396.)  

In Sheley v. Harrop (2017) 9 Cal.App.5th 1147 the court explained that after Baral courts 

should not look at the principal thrust or gravamen of the complaint and instead “the proper 

approach is to determine whether an allegation or claim of protected activity is ‘ “merely 

incidental” ’ or ‘ “collateral” ’ to a cause of action. (Baral, supra, 1 Cal.5th at p. 394.) Claims that 

are merely incidental or collateral are not subject to section 425.16. (Baral, at p. 394.)” (Sheley, 

supra,   9 Cal.App.5th at 1169.) The Court declines to follow Okorie v. Los Angeles Unified 

School Dist. (2017) 14 Cal.App.5th 574 where the court found that the principal thrust or 

gravamen of the complaint was protected activity and struck the entire complaint. Okorie and 

Sheley conflict in how to apply Baral to mixed causes of action and the Court finds that Sheley is 

better reasoned.  

If the second step is reached, “the burden shifts to the plaintiff to demonstrate that each 

challenged claim based on protected activity is legally sufficient and factually substantiated. The 

court, without resolving evidentiary conflicts, must determine whether the plaintiff's showing, if 

accepted by the trier of fact, would be sufficient to sustain a favorable judgment. If not, the claim 

is stricken. Allegations of protected activity supporting the stricken claim are eliminated from the 
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complaint, unless they also support a distinct claim on which the plaintiff has shown a probability 

of prevailing.” (Baral, supra, 1 Cal.5th at p. 396.) 

In their moving memorandum, 7 Stars and Handoush failed to provide legal authorities to 

show that a large number of allegations identified in this motion were protected activity. Some of 

the allegations identified by these defendants could well be protected activity, but defendants 

were tasked with presenting facts and law to show how the allegations were protected activity. 

In the moving papers, defendants did not adequately complete this task. Defendants cite many 

additional authorities in their reply, however, the court will not consider legal authorities first 

cited in the reply that could have been cited in the moving papers. In addition, with few 

exceptions, the alleged conduct is incidental to RCCC’s Cartwright Act claim and 7 Stars and 

Handoush have not shown otherwise. Therefore, 7 Stars and Handoush have not shifted the 

burden and this motion is denied.   

Evidentiary Matters 

7 Stars and Handoush’s requests for judicial notice are granted.  

RCCC’s objections to the declaration of Zeaad Handoush are overruled.  

The Court need not rule on 7 Stars and Handoush’s objections to RCCC’s evidence in 

opposition to the special motion to strike as that evidence is not necessary for the Court’s ruling.  

  

15.  TIME:  8:30   CASE#: MSC17-00376 
CASE NAME: RODRIGUEZ VS. FITNESS EVOLUTION 
HEARING ON DEMURRER TO 1st Amended COMPLAINT 
FILED BY OM FITNESS, LLC, PLEASANTON FITNESS, LLC 
* TENTATIVE RULING: * 
 
 Defendants’ demurrer is overruled.  Defendants shall file an answer on or before 
October 27, 2017. 

 Plaintiff’s First Amended Complaint does not show on its face, or through matters of 
which judicial notice may be taken, that all of plaintiff’s claims have been settled and released.  
(See, Del E. Webb Corp. v. Structural Materials Co. (1981) 123 Cal.App.3d 593, 605 [the 
hearing on a demurrer may not be turned into a contested evidentiary hearing “through the 
guise of” a request for judicial notice].)  And even if it were possible for the Court to find that a 
portion of the claims have been settled and released, the Court may not sustain a demurrer to 
only part of a cause of action.  (PH II, Inc. v. Superior Court (1995) 33 Cal.App.4th 1680, 1682.)  
Finally, whether plaintiff can prove the necessary community of interest is better left to a later 
evidentiary hearing, and the Court defers any ruling on that issue. 
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16.  TIME:  8:30   CASE#: MSC17-00482 
CASE NAME: BOOKER VS. J C PENNEY 
CASE MANAGEMENT CONFERENCE 
* TENTATIVE RULING: * 
 
 The parties shall appear.  CourtCall appearances are sufficient. 

  

17.  TIME:  8:30   CASE#: MSC17-00910 
CASE NAME: BALL VS. STANDARD PACIFIC 
HEARING ON MOTION TO/FOR STAY ACTION PENDING ARBITRATION FILED 
BY CALATLANTIC GROUP, INC 
* TENTATIVE RULING: * 
 
Standard Pacific’s motion to stay this action pending arbitration is granted. The Court’s ruling in 
this regard renders moot Standard Pacific’s alternative request for the Court to issue an order 
compelling compliance with the SB 800 pre-litigation procedures; on that basis, the Court 
declines to issue such an order. 

Standard Pacific has provided admissible evidence that establishes that each of the homeowner 
plaintiffs remaining in this action signed an arbitration agreement that included a delegation 
clause. For example, Exhibit J is the purchase contract between Standard Pacific and the 
Smiths. On the second page of the Dispute Resolution Addendum, in paragraph 3(c), it states, 
in relevant part: 

THE ARBITRATOR SHALL HAVE THE AUTHORITY TO TRY AND SHALL TRY 
ALL ISSUES, WHETHER OF FACT OR LAW, INCLUDING WITHOUT 
LIMITATION, THE VALIDITY, SCOPE AND ENFORCEABILITY OF THESE 
DISPUTE RESOLUTION PROVISIONS…. 

 

It is true as a general matter that the parties to an arbitration agreement can agree to delegate 
to the arbitrator the task of determining whether a particular dispute is within the scope of the 
particular arbitration agreement, or whether the arbitration agreement is enforceable. E.g., Rent-
A-Center, West, Inc. v. Jackson (2010) 561 U.S. 63, 68-69. 

However, for such a “delegation clause” to stand, it must clearly and unmistakably give to the 
arbitrator the authority to determine the scope and enforceability of the arbitration agreement, 
i.e., whether a particular dispute is covered by the arbitration clause and/or whether the 
arbitration agreement is itself enforceable. Malone v. Super. Ct. (2014) 226 Cal.App.4th 1551, 
1560; First Options of Chicago, Inc. v. Kaplan (1995) 514 U.S. 938, 944. The “clear and 
unmistakable test reflects a heightened standard of proof.” Ajamian v. CantorCO2e, L.P. (2012) 
203 Cal.App.4th 771, 782, 784. In effect, any doubt about whether the Court or the arbitrator 
decides the scope of the arbitration agreement is resolved in favor of having the Court make 
that determination. 
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In Tiri v. Lucky Chances, Inc. (2014) 226 Cal.App.4th 231, the First District Court of Appeal said 
that there are “two prerequisites for a delegation clause to be effective.” Id. at p. 242. First is the 
“clear and unmistakable” requirement mentioned previously. Second, “the delegation must not 
be revocable under state contract defenses such as fraud, duress, or unconscionability.” Id. 

Here, there can be no doubt that the delegation clauses, either identical or substantially identical 
to the one quoted above, are clear and unmistakable, and plaintiffs do not argue otherwise. The 
only question remaining is whether one or more of the delegation clauses are unconscionable. 

At great length, plaintiffs contend that the arbitration agreements at issue are unconscionable. 
However, they make no argument and provide no evidence to warrant the conclusion that the 
delegation clause(s) specifically (as opposed to the arbitration agreements more generally) are 
unconscionable. It was plaintiffs’ burden to do so. See, e.g., Rosenthal v. Great Western Fin. 
Securities Corp. (2014) 14 Cal.4th 394, 413 (once the existence of an agreement to arbitrate is 
established, the party opposing arbitration must establish a defense to enforcement).  

The plaintiffs consider the delegation issue only briefly in their opposition papers. On page 8 of 
plaintiffs’ opposition, plaintiffs say “Delegation Issues Do Not Preclude Court’s Review Here.” 
Plaintiffs then cite Tiri and Malone v. Super. Ct. (2014) 226 Cal.App.4th 1551 for the proposition 
“[i]n a dispute where unconscionability is claimed as a defense to an arbitration provision, 
delegation clauses are not at issue, because the entire agreement is being challenged.” 

But that is not what Tiri or Malone hold. Indeed, they say just the opposite. 

In Tiri, the First District reversed the trial court’s denial of a petition to compel arbitration. The 
trial court had concluded that the arbitration agreement at issue was unconscionable. However, 
Tiri said that the trial court lacked authority to draw such a conclusion, because of a valid 
delegation clause. Tiri at p. 236. Tiri goes on to say: 

Rent-A-Center extended [the rule that a challenge to an employment contract 
containing a severable arbitration clause does not invalidate the arbitration 
agreement] to situations, like the one here, where the contract at issue is itself an 
arbitration agreement … that contains a delegation clause. The court held that in 
such a case, a party’s challenge to the arbitration agreement does not invalidate 
the delegation clause, and therefore the arbitrator, and not a court, must consider 
any challenge to the arbitration agreement as a whole. Stated another way, Rent-
A-Center acknowledges that while courts may consider enforceability challenges 
specific to delegation clauses, the arbitrator is to consider challenges to the 
arbitration agreement as a whole. 

Tiri at p. 240 (citations omitted; emphasis in original). 

Malone is similar to Tiri. Malone says: 

[W]hen a party is claiming that an arbitration agreement is unenforceable, it is 
important to determine whether the party is making a specific challenge to the 
enforceability of the delegation clause or is simply arguing that the agreement as 
a whole is unenforceable. If the party’s challenge is directed to the agreement as 
a whole – even if it applies equally to the delegation clause – the delegation 
clause is severed out and enforced; thus, the arbitrator, not the court, will 
determine whether the agreement is enforceable. In contrast, if the party is 
making a specific challenge to the delegation clause, the court must determine 
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whether the delegation clause itself may be enforced (and can only delegate the 
general issue of enforceability to the arbitrator if it first determines the delegation 
clause is enforceable). 

Malone at pp. 1559-1560 (citation omitted). 

It may very well be that the arbitration agreements at issue are unenforceable for the reasons 
plaintiffs suggest. But the Court lacks the authority to make that decision. It was reserved for the 
arbitrator to do so, and plaintiffs have provided no argument or evidence to warrant a conclusion 
that the delegation clauses specifically, as opposed to the arbitration agreements more 
generally, are unenforceable. 

The Motion is granted. 

Fees and Costs 

As noted above, the Court grants the motion under the California Arbitration Act, Code of Civil 
Procedure § 1281 et seq. The CAA does not provide for attorney’s fees in the event of a 
successful motion to compel arbitration. The motion itself does not identify any other authority 
that would permit an award of attorney’s fees. On that basis, the Court declines to award 
attorney’s fees. 

CCP § 1293.2 does provide for costs in connection with a motion to compel arbitration. Mr. 
Fairchild says that “his understanding” is that the filing fee for the motion is $60, but no evidence 
is provided concerning what filing fee actually was incurred. No other information on costs (as 
opposed to fees) incurred to bring the motion is provided. As a result, the request for costs is 
denied. 

Evidentiary Matters 

Plaintiffs’ unopposed requests for judicial notice are granted. However, as to the tentative 
rulings, the Court takes judicial notice only of their existence, and not of the truth of the matters 
stated therein. 

Plaintiffs object to much of Mr. Fairchild’s declaration, as well as much of Ms. Dvorsky’s 
declaration. As to Mr. Fairchild’s declaration, none of the purportedly objectionable material was 
relevant to the disposition of the motion. As a result, solely for purposes of ruling on the instant 
motion and for no other purpose, the Court sustains the objections on relevance grounds. 

As to Ms. Dvorsky’s declaration: 

Objection 1: Overruled. Ms. Dvorsky has personal knowledge and foundation to state that she 
has personal knowledge of the matters set forth in her declaration. It might be that she does not 
have sufficient foundation to testify to some specific thing, but as to a general averment that she 
has personal knowledge, the objection is overruled. 

Objection 2: Overruled. Ms. Dvorsky has foundation to testify to her participation in the sales 
process; she was the one who participated in that process. Similarly, she has personal 
knowledge concerning her own activities. “Disputed” is not a basis to make an evidentiary 
objection. The place to address the import or meaning of particular evidence is not in evidentiary 
objections.  

Objection 3: Overruled for the same reasons as set forth above. 
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Objection 4: Overruled. The basis for the objection appears to be plaintiffs’ contention that “She 
was simply not tasked with that duty, nor was she present.” That strikes the Court as conclusory 
speculation on plaintiffs’ part. Ms. Dvorsky, and not plaintiffs, is best positioned to comment on 
her own personal knowledge, and she says she has personal knowledge of the company’s 
policies. That is sufficient to withstand the present objection.  

Objection 5 (page 18): The objection is an attack on the weight of the evidence presented, not 
its admissibility. Overruled. 

Objection 6 (page 22): The objection is an attack on the weight of the evidence presented, not 
its admissibility. Overruled. 

Objection 7 (page 24): The “objection” is really a legal argument about estoppel and what the 
legal effect of the documents ought to be. Overruled. 

  

18.  TIME:  8:30   CASE#: MSC17-00910 
CASE NAME: BALL VS. STANDARD PACIFIC 
CASE MANAGEMENT CONFERENCE 
* TENTATIVE RULING: * 
 
The parties shall appear.  If no one contests the tentative ruling on line 17, they may appear by 
CourtCall. 

  

19.  TIME:  8:30   CASE#: MSL16-00335 
CASE NAME: PMGI VS. SPARKS 
HEARING ON MOTION TO/FOR SET ASIDE DEFAULT AND DEFAULT JUDGMENT 
FILED BY SHARIFA SPARKS 
* TENTATIVE RULING: * 
 
 The parties shall appear. 

  

20.  TIME:  8:30   CASE#: MSL16-02912 
CASE NAME: AMEX VS. ABRAHAM 
HEARING ON MOTION TO/FOR SET ASIDE DEFAULT FILED BY OMAR ABRAHAM 
* TENTATIVE RULING: * 
 
There is no proof of service showing that a copy of this motion was sent to plaintiff’s attorney.  
Therefore, the motion is denied without prejudice.   
 
If defendant has a proper proof of service, he may give notice to plaintiff that he intends to 
contest the tentative ruling and bring a copy of the proof of service to the hearing. 
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21.  TIME:  8:30   CASE#: MSL17-02493 
CASE NAME: DISCOVER BANK VS NELSON 
HEARING ON MOTION TO/FOR JUDGMENT FILED BY DISCOVER BANK 
* TENTATIVE RULING: * 
 
There is no opposition and the motion appears meritorious.  Therefore, plaintiff shall have 
judgment on the pleadings as requested. 

  

22.  TIME:  9:00   CASE#: MSC12-00518 
CASE NAME: ESTATE OF RYOICHI KIKUCHI VS S 
HEARING ON MOTION TO/FOR CONDUCT DISCOVERY REGARDING DEF''S 
FINANCIAL CONDIT, FILED BY ESTATE OF RYOICHI KIKUCHI BY AND 
* TENTATIVE RULING: * 
 
The parties shall appear.   

The Court previously disclosed that it has a “financial interest” in Johnson & Johnson as that 

term is defined in Code of Civil Procedure 170.5(b).  (See Minutes of August 1, 2012 hearing.)  

After researching the relevant corporate structures, the parties described the relationship of 

Synthes and Johnson & Johnson, explained the former was a “subsidiary” or “sub-subsidiary” of 

the latter, and said they had no concern about the Court hearing this matter. (Letter of August 3, 

2012; Hearing of August 16, 2012). 

Now, however, it is not entirely clear precisely which corporate entity’s financial information is 

sought by plaintiffs in this motion.  In addition, defendant has written that Synthes has been 

“purchased by and merged into a subsidiary of non-party Johnson & Johnson.” Defendants’ 

memorandum of points and authorities at page 3, line 7. 

Before the Court considers the motion on the merits, it wishes to be sure that circumstances 

have not changed since August 2012 and that it is clear about the continued relationship 

between and among Synthes and DuPuy (if that is the object of the discovery request) and 

Johnson & Johnson.   

If it appears that there is a true parent-subsidiary (and not some other) relationship between 

Synthes and Johnson & Johnson, and there is no other relevant factor that might bear on the 

Court’s ability to hear the matter, then the Court will hear argument on the motion. 

  



CONTRA COSTA SUPERIOR COURT 
MARTINEZ, CALIFORNIA 

DEPARTMENT:   17 
HEARING DATE:   10/12/17 

 
 

- 18 - 

23.  TIME:  1:30   CASE#: MSC09-01689 
CASE NAME: KIZOR ET AL V. REDIG ET AL 
ISSUE CONFERENCE 
* TENTATIVE RULING: * 
 
The parties shall appear. 

 


